| P A UL died withoutlſſue, 
all his Brothers being then liv- 
ing. 

PETE R had Iſſue, John, the 
Leſſot of the Plaintiff, and di 
ed in the Life · time ot ohn and 
Thomas, who were the Sons of 
Join the Deviſor. 


TH OMA, under whom the 
Defendant claims, and was 
the Eldeſt Son of John the De- 
viſor, by his Second Wife, ſur- 
vived all his Brethren. 


Thomas Lloyd, Plaint iff. The CASE of the Plainiff 
John Badger, Defendant. ) ide Writ Error. 


HIS is a Writt of Error to Reverſe a Judgment, given in the Xings-bench, in an Action of jectment, brought for Lands in Whitting- 
I ton, in the County of Salop, of the Demiſe of John Lloyd Gent. And afterwards A ffirm'd in the Exchequer-Chamber. 


_ rrihere the Caſe was this: 


ohn Lloyd the Father b 
i Thi by bs Firf Wife 5 John Lloyd the Father ; by his Indenture of Leaſe and Releaſe, 
8 | | dated the 30h. and 31/4, of December, 1649. and made between him- 


ſelf, and Xyna/ton, and Edwards of the Firſt part; John Lloyd his Son, 
and Elizabeth Kynaſton of the Second part, and Baſſano and Thynne of 


— 1 


John his Son, who died wit h. 
out Iſue, Feb. 17. 1679 


the Third part, in conſideration of a Marriage to be had between John 
the Son and Flizabeth (and which was had accordingly : ) John the 
Father conveys the Lands in queſtion to the Uſe of himſelf for 99 Years, 


He had Iſſue by hs Second 
Wife, Thomas , who died 
without 1/ne Sept. 2. 1684. 


| 


| if he ſhall ſo long live, and after the End or Determination of that 


And allo a Daughter, who © 
dead, and left Iſſue, a 


Daughter now living. 


a 


Shoꝛtly 


of John the 


Term, to the uſe of Fohn the Son for 99 Years, if he ſhall ſo long live; 

. and after the Determination of that Eſtate, to the Uſe of Baſſano and 

Thy, and their Heirs, for and during the Lives of John the Father 

Alſo Paul, who died wit and John the Son, and the Life of the longer Liver of them ; and after 

out Iſſue, Nov. 9. 1669. their Deceaſes, then to the Uſe of the Firſt Son of the Body of John the 

bo Son in Tail-Male; and ſo on to the Tenth Son; the Remainder to the 

Truſtees for 99 Years for raiſing of Daughters Portions, the Remainder to 

John Lloyd the Younger, and the Heirs-Male of his Body ; And for want 

= T7 N of YO - Remainder in Tail- Male to Jobs the Father: And for 
0 , . 16, ers | 77 ½e Was john, Leſſor want © 

— ra PE 7 Allens, 3 the Remainder to John the Father, his Heirs and 


Afterwards ( viz.) January the 10th. 1649. John the Father, in the Life-time of John his Son ( being only poſſeſſed of the Lands in que» 
ſtion tor 99 Years, if he ſo long lived ; and allo ſerz"d of a Remainder in Tail Male with a Remainder in Fee, to Commence after the Death 
of his Son John, without Iſſu--Male, did by His ill in Writing ( inter alia) Deviſe as followeth ; Laſtly, my Will is, That if my Son 
John Lloyd ſhall die without Iſſue. Male, lawtully begotten, his Daughters being provided tor according to the lndenture in that behalf made; 
That then my S>n Thomas Lloyd ſhall Poſſeſs and Enjoy all the Eſtate in Lands, Houſes, and Tythes, which my Son Fohn Lloyd had and En- 


joyed : And it my Son Thomas ſhall happen to dye without Iſſue-Male, Lawfully begotten; then my Son John ſhall have and inherit all his 


Lands, viz. May's T Tirmin Farm , Humphrey Eyton's Farm, and Burgills Tythes; and my Son Paul to have and enjoy all my Son 


Thomas his Halt Part of Thomas Flunt's Farm in Suffolk, that whole Farm to be ſolely his: And if ic ſhall happen that both my 


Sons, John and Thomas, ſhall die without Iſuc-Male, Lawfully begotten, my Will ts, That then my Son Paul ſhall Inherit and Enjoy all my 
_— —— I od rem _ ar- _ [ 2 the ny of Salip; and my Son Peter ſhall have and Enjoy all my Lands, Houſes, 
oods, and whatſoever ] have in the Parith of Backzon, in the County of Salt: And if my Son Paul ll die without Jaue-Male, 
Lawfully begotten, and none of his other Bzothers Living; Then my Will is, That my Poll, ſhall Gree eos — 
all their Three Eſtates, ſo dying, unto him and his Heirs foz ever. Again, if my Son Peter ſhall happen to die before the reſt 
of his Brothers without Iſſue Male Lawtully begotten 3 Then my Will is, That all his Lands ſhall come and deſcend unto the Eldeſt of my Sons 
that then — be * 3 eee T - my Roy in _ Houſes, Tythes, and Woods, whatſoever, ſhall come and deſcend 
unto my Name and Polterity, as is betore Ipecitied, and not to Strangers. And whichſnevex of my Sang. ſhall Survive, a 
longer than alt rye reu or yrs »2oryers; tyen he to poſleſs all, and © joy my Ettate, to him, and to his Heirs fo2 — 
And I do hereby charge all my Sons upon my Bleſſing, that they perform this my Will; (vet if it ſhould ſo happen, as I Truſt in God it 
will not) that none of my Sons ſhould have any Iſſue Male, but Daughters; Then my Will is, That their Daughters ſhall Inherit my Eſtate 
amongſt them. And if my Sons have neither Sons nor Daughters ( which I truſt in God willl not be ſo ) Then my Will is, that the Right 
Heirs of my Father of Dreve, within the Pariſh of Whittington, ſhall Inherit all my Lands, Houſes, and Tythes, that I have in the County 


of Salop; And all my Lands, Houſes, and Woods that I have in Backtoy, in the County of Suffolk, my Grandſon John Baſſano ſhall have and 


Enjoy to him and his Heirs for ever. 


afterwards John the Father died, and afterwards John the Son and his Truſtees joined, and ſuffered a Recovery of the Lanes in Queſtion to the Uſe 
Son for his Life, and after his Deceaſe, to the Ule of Elizabeth his Wife for her Life; and after her Deceaſe to the Uſe of the ſaid _ and the Heirs 


Male of his Body (with other Uſes therein mentioned, which are out of the Caſe:) And then it is Laſtly ſaid, That after the determination of theſe Eſtate 
( which are all determined) then koꝛ ſuch Ates, Ctates, Intents and Purpoſes as are limited, appointed and declared by the Laſt Will and — — fo - 
the Father (being the beioremention d Will) and to and for no other Uſe, Intent, or Purpoſe whatſoever. | 


1. 
Il. 


III. 


IV. 


Accoꝛding to theſe Settlements, it is humbly conceiv'd, that John Lloyd, who was the Leſſor of the Plaintiff in the Original Action, hath no Ti- 
tle againſt I bomas Lid the Deſendant therein, and who is now the Plaintiff in this Writ of Error, for theſe (among other) Reaſons. 


This is a Contingent Remainder to Peter, upon a Contingency which never happened; for when Paul died witl:out Iſſue, all his Brethren were 
then living. | 


Ik the Deviſes are Executory upon John and Thomas's dying without Iſſue, then there being no Eſtates limited to John and Thomas by the Will, 
the Deviſes are void. 


n the Father having an Eſtate for 99 Years, if he lived ſo long, and alſo being ſeized of a Remainder in Tail wi - 
— 12 the Son without Iſſue-Male, makes his Will, * G r 1 os 

Now John the Father had in him a Remainder in Tail Male, which would interpoſe and diſcend at the ſame time with the Remainder in Fee, and 
ſo hinder the Deviſes out of the Remainder in Fee from ever taking Effect in Poſſeſſion, and the Sons would take as Heirs Male of the Body of the Fa- 
ther; and conſequently it muſt be impoſſible for the Eſtates out of the Remainder in Fee limited in theDeviſe, to come in; and the diſpoſition of a Re- 
mainder which can never by any poſſibility take Effect in Poſſeſſion (as in this Caſe) is void, and therefore the Deviſe here is void. 


By the Recovery of John the Son, and Deed to lead the Uſes thereof, the Mill of John the Father, and all the Eſtates depending thereupon as 
well in Poſſeſſion as Remainder, were deſtroyed ; ſo that thereby all the Limitations of the Mill became totally void. Then when John the 
on in his Deed declar d the Uſes in the Recovery to be (after the determination of ſome Eſtates therein mention'd, and which are determin'd) 


to ſuch Uſes, Intents and Purpoſes, as are limited, appointed, and declared by the Laſt Will and Teſtament of John the Father, it refer- 


red to that which was totally annulled, and the ill of John the Father being deſtroyed by this Recovery, The Deed to lead the Ules thereof, 


directs the Recovery to ſuch Uſes Ag are in the Mill; ſo that whatever Eſtates do ariſe upon this Recovery, mult fo ariſe by Virtue of this Deed; 
And then by Law the Deed can never maintain thoſe Uſes, but they are abſolutely void. N 


04j. That theſe are Remainders in Tail veſted. 


Anſ. To make ſuch a Conſtruction, is to make a New Will different from what the Teſtator intended: It is to Reject the Words uſed ; 
[None of his Bꝛother's living: ] Or elle it is to add Words, [02 their Allue] which the Teſtator never thought of: For by 
the whole Contexture of the Will, it appears, that he deſign'd a Preference ot the Eldeſt, and a Benefit to the Survivor of his Sons, 
without having ſo much Regard to their Iſſue, as they on the other ſide would intend; and it is not material whether his Will was the 
wiſeſt and moſt prudent that could be framed 3 But what was his Will; And that is expreſs, vic. That Peter was not to have it 


upon Pauls death it there were any other Brother then living: Wherefore it is hoped that the judgment ſhall be Reverſed. 


It is to be obſerved, that John Lloyd who by his Leſſee John Badger ſueth for theſe Lands, i; not Heir at Law of this Family. 
THO. POWTS. 


